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REPLY OF THE
ARIZONA CORPORATION COMMISSION
TO OPPOSITIONS TO ITS PETITION FOR
CLARIIEIfCAﬂ‘J@‘N AND/ .RRECONSIDERATION

+1."  Intioduction.

. The Arizona Corporation Commission (“ACC” or “Arizona Commission”) filed a
Betmon fo ,gr Clamﬁcatlon. and/or Recon81derat10n on a narrow issue involving the
d1ssem1nat1on of Customer Propnetary Network Information (“CPNI”) to unaffiliated
-::tlnrd-gpartles by carriers discussed in the Federal Communications Commission’s (“FCC”

or “Commission”) recent Third Report.and Order.! Oppositions to or Comments on the

! Inthe M_atter« of Jin lementauon of'the: Telecommmucanons Act of 1996: Telecommunications Carriers’
K Use/ "f"@ istofher: ‘PIQ ‘?mtarv N effﬁ/oiikﬁformaﬁomand -Other Custemer Informatlon Implementation of the

o i@’@éDookef - Nbs. 96—1 15, 96- 1492' f[‘hn‘c'lg p’bﬂw \ a;@;der and Third Further Notice of Proposed
nRulemaTcmg, ECC 93-27 (el Feb. 26, 998)(iEthdReport and Order).
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ACC*s Petition for Clarification were recently filed by WorldCom, Ing. (“WorldCom™,
AT&T Corporation (“AT&T;’), Qwest Services Corporation (“Qwest”), and Sprint
Corporation (“Sprint”).  Following is the ACC’s Reply to the Oppositions and -
Comments filed on its Petition. |

IL. Discussion

A. The Commission Should Clarify That Its Rules Do Not Permit -
Disclosure of Individual CPNI to Unaffiliated Third-Parties by the .
Underlying Carrier Unless the Customer Expressly Authorizes
Disclosure Under 47 U.S.C. 222(c)(2).

The Arizona Commission sought clarification and/or reconsideration of a narrow
point involving the dissemination of CPNI to unaffiliated third-parties in its Petition filed "
on October 21, 2002. While the ACC believes that the FCC does not ‘intend for can*iefs .
to be able to release CPNI to any unaffiliated third-party, even under an opt-in approval
mechanism, this is not entirely clear from tﬁe FCC’s Order or Rules. Therefore, the ACC
seeks clarification by the FCC fhat its Rules do not permit carrier dissemination of
individually identifiable CPNI to :‘unr'elated third-parties, even under an opt-in approval °
mechanism. The ACC is using the term “unrelated” or “unaffiliated” to mean third-

patties, other than afﬁliat‘és of tshe carrier, or its agents, independent contractors and joint

-

: :yenture pantners that market and promde communications-related services or its affiliates

that market and provade non—commumcahons related services.

The ACC is.concérngd that unless the Commission clarifies that disclosures to

. unrelated or unaffiliated tlgi-rd-pamties is only allowed under 47 U.S.C. Section 222(c)(2),

unintended. and inapproprﬁafe dissemination‘may result in some instances. The problem
in: such .cases is that it wiould be virtually impossible for the carrier to give adequate

.notice of such releases beforehand: Any notice would clearly be ineffective since it would

«be impossible in the notice to1dejgm1fy ~unrelated third-parties with any degree of




specificity and to further identify how the CPNI would be used by such third-parties with -
any degree of specificity. i ‘ |

In clarifying this narrow ﬁoint, the FCC would be merely setting forth what the
ACC believes is now standard industry practice. The record in Arizona establishes that
carriers do not release CPNI tojj any unaffiliated third-parties (other than agents for
marketing purposes) absent a court order and have no intention of doir;g so. Thisis also

consistent with the FCC’s acknox}vledgement in its Third Report and Order at para. 50 |

that carriers have not asserted ahy intentiop. of sharing CPNI with. unaffiliated third :
parties. : VI

Several parties, including’ Sprint and AT&T, have misunderstood the -ACC’S
Petition and the narrow issue on which the ACC is seeking clarification. Unfortunately, -
the ACC’s use of the term “@elated” third-party seems to have genei‘ated some of the
confusion.  Sprint apparently believes the ACC is asking for reversal of the
Commission’s decision to=;c1|11'0w carriers to share their customers’ CPNI with the carrier’s
agents, independent contractors and joint venture partners providing communications-
related services, subject tog;cj:,ertain safeguards. See Sprint Comments at p. 6. As already

, -explained, this ig notthe:cdse.

AT&T believes ﬁhat the ACC 1s requesting that all CPNI disclosures be
;.nnperrmsmble -absetity ‘expnes& ﬁm’cten authonzatlon ? AT&T Comments at p. 13. As
‘,xexplamed h*erem this is n@t %e ACC’s position and in fact misrepresents the ACC’s

C é_Betnu@pqaq@ -goes ifanabeyond the narrow issue on which the ACC is actually seeking

'.i?gc’]anﬁca’clonb Indeei the A%CC has notxesponded to many of AT&T’s specific arguments
smo&A’I‘&T has mmsoonsu'hed the ACC’s Petition.

b Several cariers aggue fhat e Commission’s rules already provide adequate
safeguards.. Ses, ¢.g., Cemments of Spnnt Qwest and WorldCom. WorldCom and

i (@@vesbagguﬁ{thd’t@fth'

B g,iﬁhenz oﬁnren’ﬁﬁ'omg, dom@t alflgw f@x unlﬁ'i'mfed neLease of CPNI to any unrelated third-party.

@C%Betlgwn sh@)uld be demed because the Commission’s rules in




See WorldCom Comments at p. 7; and Qwest Comments at p. 4. WorldCom states that
newly adopted 47 C.F.R. Section; 64.3008 'éxpr'essly states that the notification required
under both opt-in and opt-out “must specify the types of information that constitute CPNI
and the specific entities that wili rteceive the CPNI, describe the purposés for which CPNI
will be used, and inform the cusfbmer of his or her right to disapprove those uses, and |
deny or withdraw access to CPNIE%at any time.” Sprint similarly argues that if the carrier -
does not adequately disclose the identities of the parties to whom the carrier intends to
disclose the customer’s CPNI, the'customer need not give his or her opt-in consent. See ‘,
Comments of Sprint at p. 6. |

The problem with WorldC%:)m’.s argument is that it has been the ACC’s experience .
in Arizona that many carriers’ fllotices have been confusing in the past, have been
inappropriately combined :with other notices such that the importance of the CPNI notice
was obscured, and have not conveyed sufficient information on CPNI dissemination. The
ACC anticipates that carriers, in such cases; are nonetheless likely to argue that their
notice, no matter how confusing and inadequate, was sufﬁcieﬁt to inform the customer
that di'ssemination:to an unrelated third-party would be made. The problem with Sprint’s
argument 1s that if the oarner notice is confusing or unclear, the customer may not
maerstand{hat hea&lasazeasm fo «ObJ eoﬁ:or not to give his or her consent

To avold these prob‘lem5§, the AGC would recommend the following clarification
147 CF 1;% Seotion64. ZW(@)@B)

-(3) rExoe it for use and disclosure of CPNI that is permitted without

cugfomer ap@rova;gmder section 64.2005, or that is described in paragraph

(b)(éD of thiis seétion, or as otherwise provided in section 222 of the

Comgnunicaﬁl,@ns dict of' 1934, as amended, a telecommunications carrier

mafi, 1sufﬁjteq!.-to }opt-ln agproval only, use, disclose, or permit access to its
ous’fca;rne‘i’;s,""»,: d1v1dually identifiable CPNI for marketmg purposes, to its
a;fﬁlﬂ’ates that proyide non-commumeatlons-related services subject to the

.same safegﬁ;zrds%et f@nbh in 49 C.E.R. Section 64.2007(b)(2).”
, xR ¥
- - L ‘;
‘3 47 C. FfR S’!' setiony 64>;20®f](,b)@ requires 11se -of a' confidentiality agreement.
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(4)  Except for .use and disclosure of CPNI that is permitted without -

customer _approval under secion 642009, or that 35 deseried

paragraphs (b)(1) and (b)(3) of this section, or as otherwise provided in
section 222 of the Communications Act of 1934, as amended, a carrier
may not disclose individually identifiable CPNI except in accordance with
47 U.S.C. Section 222(c)(2) or compulsion of law. |

The ACC believes that the above clarification to the FCC’s rules would go a long

way in ensuring that no harmful or unintended disclosure of individually identifiable

CPNI to unaffiliated third-parties occurs.

B. The Commission Should Reject the Arguments of A Few Carriers In
Favor of Preemption of Inconsistent State CPNI Regulations.

AT&T also took issue with the ACC’s support of the FCC’s decision not to
presumptively preempt inconsistent State CPNI rules, saying that the ACC failed to offer
any argumentation or support whatsoever for the FCC’s position. AT&T Comments at p.
13. Other parties also filed comments supporting the Petitions for Reconsideration filed
by Verizon and AT&T Wireless both of which requested reconsideration of the FCC’s
decision to remove the presumption of ”preemption of inconsistent State CPNI .
regulations.

AT&T argues that the Commission’s failure to presumptively preempt State CPNI

regulatlons. negates~ Congggss RE éOb_]eOt].VCS and the Commission’s own policy choices.

. A:T?&T*Comm l,hts ahp 2. *‘A‘ZE&Q[‘ alse argues that the Commission is effectively negating -
its. rcgulatlrgno;Efm,ge-vns;tate?;_s,ervlqes@and viglating the First Amendment. Id. AT&T also
k"fsf:t_»;atgs, fﬁhaj:%}lj;;qﬁe is-mo valid- reas@ﬂ for the Commission to relinquish its Congressionally

- ~del_egated g;esp‘ :hs'ib'l"l‘ity tg. esta‘li)lish national CPNI rules, and thus it should preempt

, 3151§@:‘surn]g>t1\fa hyﬂ]ﬁﬁmgyswt‘enﬁ sf‘éte regula’aons AT&T Comments at pps. 2-3. AT&T’s

angumentséaremlsplaced
The FCC ahasl adogted, natlonal rules to the extent required by the Federal Act.

yu,N@tInng mﬁthe'.Acﬁ‘m,equu%qs the:FCC to- preempt inconsistent State rules that are more

‘the FCG:rulgs ity some regards. Indeed, if other consumer protection rules




- ot -
w2 .
e 15 T
R T ¢
A SR SN
; 5@-"‘3‘ .u";‘i; 817 a0 PETRCIR  O
AT . i v
TS et M .
T T SN

- L “!{ oL - .
< g T oL . SR e
Sea N B e S L T s S B
A N S

adopted by the FCC are any inciication, the FCC has traditionally allowed States to go
beyond what it does at the Federal level to address any unique needs and consumer
interests in their States. For instance, the FCC’s slamming rules permit States to go -
beyond the national framework adopted by the FCC, and allows States to adopt more
stringent slamming rules. There is no reason not to do the same with regard to CPNL
Varying CPNI rules no more impede a carriers’ ability to operate on a multi-state or
nationwide’basis, than do other state specific consumer protection rules. National and -
regional carriers have long been aware that regulatory policies may vary on a State by

State basis and that this is merely a cost of doing business. Simply because several States

* may adopt more stringent rules than the FCC, there is no requirement that the carrier

adopt those State specific standards as part of its national CPNI policy. .

Moreover the arguments offered by the carriers in support :;of opt-out at the -
Federal level are not necessarily borne out by the records at the State level. For instance,
AT&T argues that under opt-out, customer inertia will not create a barrier to the flow of
useful information. AT&T Comments at p. 3. This implies that an opt-in approval
mechanism creates a barrier to the flow of useful information. However, in Arizona,
AT&T filed comments which indi;zatéd‘that they use “opt-in” now on é nationwide basis
and that u‘éing' an oral «opf—in agprqval‘;mechanism, 85% of its customers said “yes” to

release of their- CPNI formmarketingspurpeses. This is almost as high as some carrier

_results, under “opt-out”; and the customers’ consent is “informed and knowing”, as
. , 2N

Qpposed to-“implied” in many cases. This demonstrates that opt-in approval does not

have to create a barrier to the flow of useful information.
Both Verizon’s and AT&T’s, arguments regarding the jurisdictionally mixed

nature of CENI and the inability to separate interstate and intrastate services as thwarting

the FCC’s interstafe polidies are also misplaced. These arguments fail to take into

,aocouﬁyt%th@fa;ct fth‘iﬁtth*e @CC rles aﬁﬂ:&pW for the use of either an “opt-in” or “opt-out”

»
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approval mechanism by carriers for inﬁa—company dissemination of CPNI for

communications-related marketing purposes.
The Commission should also reject the attempt by several carriers to portray the
Commission’s new policy as an “abrupt” departure from its earlier position. It is not.

The FCC’s position is actually more consistent with its position on State authority in

other important consumer protection areas. For instance, in its Third Report and Order,
the FCC recognized that with other consumer protection rules, it has allowed States to go

beyond what it required and adopf more stringent rules at the State level. Moreover, in its o

Second Report and Order’, the FCC did not outright preempt inconsistent State CPNI

rules. Rather it established a presumption that inconsistent State rules would be
vulnerable to preemption but pree‘mption could only occur after a review by the FCC of
the objectionable State rules on a case-by-case basis. Elimination of the presumption is
actually consistent with the FCC’s position to adopt an “opt-out” approval mechanism for
intra-company dissemination of CPNI; since some State records may support “optl-in” in

such cases.

The Commission should also reject arguments that the Commission, by failing to

:z::y f;r"ll%%’ f':l
they ate egenwor;eated These same. carfiers go on to argue that the State could not

\;;.; 2

M;*E@)smbjgy develop a mere eomprehenswe record than that developed at the FCC. These
I ‘)1’ s
'ahguments:iélo' not atake intor account the fact that- State records are developed oftentimes

‘-

’\ using procgsses which vary cons1derab1y~from the processes employed by the FCC to

”erﬁ‘éﬁta’m oﬁthe'Telecommumca’mong Act 0f71996 Telecommumcatlons Carriers’ Use of

X fProp0§ed Rulemakmg, 13 FCC Rcd 8061 ( 1998).
‘[B]ecause opt-out is the only approval mechanism

o p f?A,mendmentt a%& beea se the regord in this proceedmg has twice confirmed that
3l ,states eanﬁmpose more stringent requirements. See AT&T Wireless




develop its records. For instance, Stite comirissions and their Staffs oftentimes utilize

discovery, hearings, and workshops to build their records. The Arizona Commission has

held several CPNI workshops and/or Open Meetings during which the comments of

carriers and Arizona consumers were solicited. The Arizona Staff has solicited several

rounds of comments and has also promulgated at least one round of cﬁscovery to Arizona
carriers participating in its proceédin\g. Any rules that the ACC adopts will be noticed,
workshops will be held, additiona;l discovery conducted, and all parties will have ample
opportunity to comment and have their positions heérd. Consequently, contrary to the
arguments of some parties, the processes at the State level may actualiy result in a more
comprehensive record and one likely to be more focused on issues which may be unique

to that particular State. State regulators are best suited to deal with the particular

problems faced by consumers in fheir States and structure any necessary added privacy .

protections to address those concerns.

Finally, the Commission should also reject the positions of those parties which
urge the Commission to go far bé’yond its pést preemption policies. For instance, SBC
and Verizon both argue that the Commission should outright preempt inconsistent State
leﬂes that rgequiné: carriers to’ obta'in“opt-in approval for intra-company use of CPNI. SBC
argues that the a:nequest% by Venzop is- spec1ﬁc and self-explanatory, rendering

gt

Commlsmon reV1ew @f&‘an%r state—spee:lﬁc opt-m requirement wholly unnecessary. This

goesx far- beyondnthe;presumptlen ad@@ted by:the Commission in its Second Report and
% and?gls sitnply unju§®1ﬁedi In addition, the FCC’s action in doing away with the
Sp'recsptidgiy appr.qpﬁatel; reo,)c:}@izés that more stringent requirements may be
‘ ea;gpropriateﬁn some States ﬂ‘?‘)ﬁa‘s,ed upondthe tecords developed.
' I!II Conelusmn

The ACC respectfully requests that the FCC clarify its Third Report and Order to

i’hewexggent a‘eque"s?tedsheremlgand ﬁhat the” FCC reject the arguments of parties opposing the

ST
®




ACC’s request for clarification. The ACC also respectfully requests that the FCC deny

the petitions for reconsideration filed by Verizon and AT&T Wireless.
RESPECTFULLY submitted this 23rd day of January, 2003.

A Nt

Christopher C. Kempley, Chief Counsel \—--7
Maureen A. Scott, Attorney

Gary H. Horton, Attorney

Arizona Corporation Commission

1200 West Washington Street

Phoenix, Arizona 85007

Telephone: '(602) 542-3402

Facsimile: (602) 542-4870




CERTIFICATE OF SERVICE

I do hereby certify that I have this 23™ day of J anuary, served all parties to this
action with a copy of the foregoing REPLY OF THE ARIZONA CORPORATION
COMMISSION TO OPPOSITIONS TO ITS PETITION FOR CLARIFICATION
AND/OR RECONSIDERATION by placing a true and correction copy of the same in
the United States Mail, Postage prepaid, addressed to the parties listed below:

Janice Myles

Common Carrier Bureau _
Federal Communications Commission
19191 M Street, Room 544
Washington, D.C. 20554

Marlene H. Dortch

Secretary

Federal Communications Commission
Room 222 — Stop Code 1170

1919 M Street, N.W.

Washington, D.C. 20554

Qualex International

The Portals, 445 12" Street,.S.E.
Room CY-B02

Washington, D.C. 20554
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